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| [Lord AucnrRLEGK Repo | 


[las ie ke, e Thomſon, relift of Hugh: B Boyd merchant in Calton of 
Pr now ſpouſe to John Bain type founder in Calton, and him for his inte- 


reſt, and Thomas Ainſlie fmith in Calton, againſt William Simpſon tenant in Mut- 
__ tonhole; the Lord Auchinleck, on the 7th day of July current, pronounced the fol- 

| lowing interlocutor. The Lord Ordinary having conſidered the mutual memorials, 
* makes aviſandum to the Lords; and as both memorials are very full and diſtinct. 
__ appoints the parties to cauſe print them, and give them into the boxes againſt Wed- 
nneſday firſt] that ſo this cauſe, which has depended — * come to an end. 

= W A e | | | 


MEM ORIAL for William ; Simpſon, Tenant in 


nn | 


| Againſt Margaret Thomſon, and Thomas Ain. 


1 LIAN * ſometime} Shs in 1 
having been unfortunate in trade, retired into the 
country, and took from Sir Andrew Lauder a leaſe 
of the farm of Muttonhole, for nineteen years, and 


hl ſome time thereafter, was renewed for other nineteen 
years; but as this was a branch of bufineſs to which he had not 
been educated, and of which he bad no knowledge and experi- 
ence, he was ſo far from gaining any ching, that he, on ow | 
_ contrary, brought himſelf into debt. 


The memorialiſt having married a daughter of William Tait 8. 


was induced to be aſſiſtant to both with his money and cre- 
dit, as far as his own circumſtances would allow; and as his in- 
tentions were laudable and generous, he will think it z hard caſs ) 
if he ſhall in the end be a fufferer. | | 
Amongſt other debts which Mr Tait had f he was 
cving 1000 merks by bond to Mrs Grant a widow, who was 
very urgent for payment. The memorialiſt, therefore, interpo- 
| ſed to ſave his father-in-law; advanced to him what he could 
| ſpare, and borrowed a conſiderable: part of the ſum upon his own 
credit; and thus Mrs Grant was paid off, Mr Tait was, at the 
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ſiume time, indebted to the memorialiſt in the fu of L. 36: 15:7, 5 
which he had borrowed from him. Mr Tait, therefore, on the _ 
Dec. 19.1757. 17th of December 1755, upon an acknowledgement of his being 
debtor to the memorialiſt in the two ſums above mentioned, 
granted him a bond for the ſame, containing an aſſignment 


to his tack of Muttonhole for the remaining years of the leaſe, 
and to the ſtocking and labouring utenſils of ſaid farm, with a 


proviſo, that the memorialiſt ſhould be accountable for his in- 


tromiſſions, over and above what ſhould ſatisfy and pay him of 
the foreſaid debts, principal, intereſt, and expences; and as the 
memorialiſt was willing, that Mr Tait ſhould ſtill have a farther 
trial of what he could do in the farm, it was alſo provided, that 


the memorialiſt ſhould not be bound to enter into immediate K „ 
ſeſſion. 5 


A trial having bei made for the ſpace of four” years, it was 


plain, that Mr Tait only did himſelf more harm; and therefore . 


it was thought proper, that he ſhould be more effectually denu- 


ded, for behoof, not only of the e ee but of all his * 5 


creditors. | 55 

Accordingly, on the ak a Avguſt 17 59, William Tait ca 
ted a new aſſignation of the tack, ſtocking, and labouring uten- 
fils, of the farm of Muttonhole, upon a recital of the debt which 


he owed to the memorialiſt, and of the former aſſignment to 
him, and of his being alſo debtor to the ſeveral creditors therein 
alder mentioned, of rhe ſeveral ſums due to them; which aſſign- 
ment was declared to be, in the firſt place, in payment and ſecu- 
rity to the memorialiſt of his own debt; and, next, in truſt in 


his perſon for payment and ſecurity of the debts due to the other 


creditors; and this aſſignment was completed by an inſtrument 3 


of poſſeſſion and delivery, upon the 24th of the ſame month. 


So far as has yet been diſcovered, all the debts that William ys 
Tait was then owing, were ſpecified in this laſt- mentioned deed 


of aſſignment, except one claim by Murdoch Maclean merchant 
in Edinburgh, which Mr Tait did not acknowledge to be a true 


and juſt debt; and, in particular, it contained a debt due by Mr 
Tait, by an accepted bill, to William Ruſſel depute commiſſary- 
clerk, for L. 173 Scots, dated 17th January 1744, payable againſt 


Martinmas thereafter. This debt has been the ſource of infinite 


trouble and * to the "HT fince it came into the 
5 | = es "RO. - 1 


6 


KP IE of e Thomſon and Thomas Ainſlie, who have 
maintained one of the longeſt and moſt obſtinate litigations, in 
Proportion to che ſubject at ſtake, that has perhaps at any time 


| oc t fred. 
Theſe perſons being creditors to Ruſſel, uſed arreſtments in the 


5; hands of Wilham Tait; and thereupon obtained decreet of forth- 


coming before the ſheriff, decerning Tait in payment to them of 
the L. 173 Scots due by his accepted bill to Ruſſel, and intereſt 


| thereof fince the year 1744; by means of which they, as in 
| right of Ruſſel, came to have an intereſt in the tack and ſtock- 


ing aſſigned by Tait to the memorialiſt, for behoof of himſelf, 
and of the reſt of Tait's creditors. | 


Murdoch Maclean thought proper, notwithſtanding the inſtru- 
ment of delivery and poſſeſſion taken in favour of the memorialiſt, 


52 to execute a poinding of part of the ſaid ſtocking on the 1oth of Aug. 10 1761. 


5 Auguſt 1761; whereupon the memorialiſt, in November there- Nor. 1761. 
after, brough 


| t an action of ſpuilzie and damages againſt him, con- 
cluding for reſtitution of the goods ſo poinded, or the values. 
thereof; which action came before your Lordſhip as Ordinary. 
I The memorialiſt finding that he could not give the neceſſary 
: e eng upon the farm of Muttonhole, diſpoſed both of the 


1 ſtocking by public roup; and the purchaſers granted 


bills to the memorialiſt, bearing to be for behoof of himſelf and 


the other creditors of William Tait. 


Thomſon and Ainſlie uſed arreſtments in the Lands of the pur 


. chr at the roup, as ſuppoſing them to be debtors to Tait, for 
the price of what they had bought, notwithſtanding that the 


purchaſe was truly made from the memorialiſt, and the purehaſers 
had granted bills to him of the tenor above mentioned. Thomſon 


1 and Ainſlie's arreſtment was of date the 16th of September 1761 ; Sept. 16. 1761. 


FR, but it is material to obſerve, that other arreſtments had been uſed 
by others of the creditors in the month of Auguſt preceding, 
„ which were therefore undoubtedly preferable. _ 


1 n againſt Murdoch * 


I) be purchaſers at the roup being thus doubly diſtreſſed, brought 
5 proceſs of multiple-poinding, in which they called, as defend- 
ers, the memorialiſt and all the other credirors-arreſters ; and 
this proceſs having alſo come before your Lordſhip, you con- 

joined the ſame with the proceſs of ſpuilzie, at the memorialiſts 


In 


<4) 


In th queſtion between the W 1 Murdoch 11 | 
your Lordihip allowed a proof, that at the time when Tait grant- 


ed the aſſignment to the memorialiſt, he was a notour bankrupt, 
in terms of the act 1695: accordingly a proof was taken and re- 


ported; but no farther procedure being had, it was allowed to fall Z 
alleep in the year 1766, and was not wakened till January 1771. 


And it is material for your Lordſhip to keep in mind, that no- 


Impearance was made for any of the creditors-arreſters, nor 


were the vouchers of their debts, or executions of arreſtment, lodged 
in proceſs, till after the wakening in January 1774. | RY 

The original proceſs having thus lain ſo long over, it occurred . 
to the memorialiſt that, inſtead of wakening theſe in which he had 


only been called as defender among ſeveral others, it would be 


Oct. 1770. 


July 18. 1771. 


Nov. 9. 1771. 


Nov. 28.1771. 


Nov. 26.17 71. 


more expedient to bring a new proceſs againſt the acceptors of the 
bills, for payment of the contents. A ſummons to that purpoſe 
was accordingly raiſed and executed in October 1770, which had 
the effect to oblige the acceptors of the bills to raiſe a new mul- 


tiple-poinding againſt the acceptors; and having thereafter raiſed 


a wakening of the original proceſs, your Lordſhip, to whom theſe 
new proceſles had been remitted, conjoined, them with the origi- 
nal proceſs then wakened. _ 5 
Thomſon and. Ainſlie being well adviſed that the arreſtment 


uſed by them in the month of September 1761, as well as the . 


arreſtments uſed by other creditors that ſame year, were long a- 
go preſcribed; they, with a view to take advantage of the other 
creditors, and gain a preference to themſelves, did, on the gth 
of November 1771, again arreſt in the hands of the purchaſers ar 
the roup. But your Lordſhip will obſerve, that this new arreſt- 


ment was by no means ſo broad as the original preſcribed one; 


for it made no mention of intereſt, but only of the preciſe ſum of 2 
L 173 Scots. 4 
At a calling of the cauſe, on the 2 5th of 8 1771, - 


Thomſon and Ainſlie did, for the firſt time, produce their intereſt, - 


viz. both their decreet of forthcoming, as creditors to Ruſſel, 


their old-preſcribed arreftment in 1761, and their new arreſtment 5 


in 1771. And on the 26th of November 1771, your Lordſhip, in 


abſence of the memorialiſt, preferred the ſaid Margaret Thomſon 
and Thomas Ainſlie, upon their intereſt produced, for ought —_ 


* yet ſeen in, and t to the ſums in the hands of the raiſers of the mul- 
| Os — 


; „ tiple-poindigg, for payment to them of the ſums contained i in” 
„ their ſaid intereſt; and decerned in the preference in the 


„ Mmultiple-poinding, and for payment accordingly,” 


A repreſentation was given in by the memorialiſt: but your 
Lordſhip, on adviſing the ſame with anſwers, was pleaſed to re- 
fuſe it, and adhere to your former interlocutor. By an unac- 
| countable neglect, this interlocutor was allowed to become final; 


and thus Thomſon and Ainſlie obtained an unqueſtionable pre- 


7 ference for their principal ſum of L. 173 Scots. 
But notwithſtanding that their intereſt could extend no farther 


than to the ſaid principal ſum, becauſe no more was covered by 
the arreſtment 1771, the extractor wrote out the decreet as if it 
had comprehended alſo the intereſt due upon the principal ſum, 
in virtue of the arreſtment 1761, which was not a little extraor- 
_ dinary, conſidering that Thomſon and Ainſlie, in their anſwer to 


tte memorialiſt's repreſentation, had not only abandoned the ar- 


reſtment 1761 as long ago preſeribed, but explained the prefer- 


1 ence they inſiſted on to be in virtue of the arreſtment 1771, when 


they had no competitors; whereas in 1761 they had not only 
7 competitors, but preferable competitors, in virtue of prior arreſt 
_ men,” | 
; - Thomſon and Ainſlie, however, being willing to avail themſelves 
of the miſtake of the extractor, thought proper ſeriouſly to infiſt for 
payment both of the principal ſum and intereſt; and this obliged 
rhe memorialiſt to bring a reduction of the decreet; and as the 
decreet was faulty in another reſpect, that it contained no decerni- 
ture for delivering up to the purchaſers the bills they had grant- | 
ed, the purchaſers alſo brought a ſuſpenſion of it. 
"Theſe proceſſes having come to be diſcufled before your Kaba | 


ſhips you was pleaſed, on the 29th of June 1773, to pronounce June . 
the following interlocutor. Repels the reaſons of ſuſpenſion; | 


„ finds the letters orderly proceeded, and decerns; finds expen- 
. = ces due to the E and abe an account chereof to de 
given in. | | EL $21 

This interlocutor of your Lorifhip was "brought under che re- 
view of the inner houſe by a reclaiming petition, which Was refu- 


ſed, upon anſwers, on the 17th of July F773. HT 9 July 17.1773. 


'Hitherts ! it ſeems that ſufficient attention had not * given 


8 to 0 out che diſtinction between _ two arreſtments of 1764 
— and 


(«3 


and” 1771, otherwiſe it was, with ſubmiſion, impoſſible, "OI ——_ 
firſt your Lordſhip, and thereafter the whole Lords, ſhould have 
found, that Thomſon and Ainthe were intitled to a preference. 
not only for their capital ſum, but for the intereſt of it, when the 
fact was, that the arreſtment 1761 had been, ex conceſſi rs. of the 
parties, abandoned and preſcribed, and the arreſtment 1771 was 
applicable to the capital ſum only. The memorialiſt therefore =. 
took the liberty of preſenting another petition; in which it was his 
principal aim, to direct the attention of your Lordſhips to the ca= 
| pital point of the diſtinction between the two arreſtmients and the PEEL 
| particular nature and effect of each. 1 
Anſwers having been given in to this . nk mmaorialit: 5 
| immediately perceived the good effect of his having confined his 
reaſoning to the proper point; for the court then ſaw clearly wat 
$ | had formerly been involved in multiplicity of facts and arguments; 
| g July 13.1734. and on the 13th of July 1773, the following interlocutor was pro-. 
| nounced. ** Before adviſing this cauſe, the Lords -appoint the 
| “parties to give in memorials hinc inde upon the 1 1 and effect 
| aof the arreſtment 17611. 8 
And memorials having been given in, treating che ſubject er 
Avg. 6. n 3 propoſ :to, on the 6th of Auguſt 1773, the following interlocutor 
was pronounced. Having adviſed this petition, with the an- 
fers, and alſo the memorials Hhinc mde given in in obedience 
_ © to the former interlocutor, find, That the preference decreed 
to Thomſon and Ainſlie can go no further than the fum of 
I. 173 Scots, the ſum for which the arreſtment 1771 was uſed; 
and find no cauſe for awarding expences; and remit to che Or- EL 
_ © dinary to proceed accordingly.” _ . 
Thomſon and Ainſlie then preſented a reclaiming petition ; 1 upon e 
conſidering which, with anſwers, the court, on the 8th of Decem- 
Dec, 8.1773. ber 1773» pronounced. the following 'interlocutor. * The Lords 
| © remit this cauſe back to the Lord er, to hear Parties fur- . 
{© ther, and to do as he ſhall ſee juſt.” . 
It ſhall be in the ſequel explained to your Lordſhip; who nd: : 
with what view the cauſe was remitted, which may be gathered 


| from the papers which their Lanner bad before chem when they 5 
ronounced the remit. - =p 
| The cauſe having thus come back to. your Lordſhip, counſel 5 
were heard upon it, aud minutes of debate e to be made up; 
* e 9 _ . 


et ee en CO 


„ "” 
upon 3 which, your Lordſhip was ; pleaſed to appoint 


_ memorials to be given in: and in obedience to your Lordſhip's 


. appointment, this is humbly offered for William Simpſon. _ . - 
It will be conſidered by your Lordſhip, that the parties now be- 


fore you ſtand in very different ſituations. Thomſon and Ainſlie, 


not ſatisfied wich obtaining a preference for their capital ſum, are 
greedily graſping at a preference for the intereſt alſo, with a view 
that they may be benefited to the prejudice of the other creditors of 


William Tait; on the other hand, the memorialiſt appears as one 


who generouſiy interpoſed in ſupport of his father-in-law, and 
who ought certainly not to be a loſer, and alſo as truſtee: for o- 
ther creditors, all of whom are extremely well farisfied with his 
conduct, and will contentedly receive their pari paſſu dividends, 
The cauſe is now brought within a very narrow compaſs; for 


1 ne although in former ſtages of it the memorialiſt pleaded, and does 


ſtill, with all deference, imagine, that he might have been ſuc- 


Dy, ceſsful, had he perſiſted in pleading ſeveral other points,. the only 


- queſtion that remains to be conſidered, is the plea which Thomſon 
and Ainſlie have of late ſet up for a preference in virtue of the ar- 
reſtment 1761. 

And here your Lordſhip will be pleaſed to attend to the way 
ä a manner in which Thomſon and Ainſlie ſtated their cauſe in 


1 _ their laſt reclaiming. petition to. the court, from which an opi- 


nion may be formed, of what it was that induced the court to re- 


mit the cauſe to your Lordſhip. It is true, that in that paper 


they touched upon the varieus points of the cauſe; but the con- 
= cluding paragraph was in theſe words: Laſtly, The petition- 
ers are ſomewhat at a loſs to diſcover the intereſt the ſuſpender has 
„ « to diſpute the petitioner” 4 pręference with regard to the ſubjects of 
( this competition. If he pleads in the right of aſſignee to Tait, it 
is already a decided point, that his aſſignation does not exclude 

the right of onerous creditors. If he pleads in the right of a 

* creditor, the petitioners call on him to condeſcend upon the ex- 


t tent of his intromiſſions with the effects of Tait; for they will 


venture to affirm, what is indeed notorious to che whole coun- 
try, that Simpſon has been greatly enriched by his intromiſſion 
„ yith the effects of his father-in-law, and has been much more 
ban overpaid every fixpence of debt he can pretend to have been due 
| Sep bim. * this is the os he "nl not ſurely pretend, that 15 


r 


(8) 


Bd, intitled t to pocket th: overplus, at the expence of Tait's 1 . 
« and in caſe your Lordihips ſhould ſtill entertain any doubt as 1 


<6 the effect and import of the arreſtments already raiſed, for the pur- 
*© poſe of recovering to the petitioners the full payment of their 


debt, principal and intereſt, they have been adviſed to lay on =, 
a new arreſiment ; which, according to the ſtate of the fact now 


© averred, that Simpſon is no creditor to Tait, will certainly intitle 


* them to recover their payment from the funds in the h awd ” be be 
a raiſers of the multiple-poinding. | 


And the memorialiſt joined iſſue with them in the Following 
terms, in his anſwers : © This new ground of litigation will not 
*« anſwer the petitioners purpoſe ; as there are ſundry arreſtments 
e prior to this laſt arreſtment of theirs. At the ſame time, the re- 


_*© ſpondent defires nothing more earneſtly, than to be relieved of 
* this truſt, which has been productive of great trouble, diſquiet, 
and expence to him; and is ready and willing to account for his . 5 
& intromiſſions in any proper proceſs for that purpoſe. All the _ N 
ther creditors are willing to abandon their arreſtments, and to 


© take a rateable ſhare in the diſtribution of the ſums in the hands 


©. of the purchaſers at the roup. The petitioners are the only cre- 


© ditors who ſtand out; they have already got a preference for 


“ L. 173 Scots, in which the other creditors are willing to ac 


** quieſce ; and that they ſhall draw par: paſſu with the other cre- 
** ditors for the reſidue of their debts : but as nothing will ſatisfy . 
them, unleſs they are preferred for their whole debts, the re- 
“ ſpondent, as well for his own intereſt as for behoof of the o- 


ther creditors for whom he is a truſtee, cannot willingly agree 


to ſo unequal a diſtribution of the common debtor's effects 
From the paſſages now quoted it will, with ſubmiſſion, be A 
to your Lordſhip, that the reaſon why the cauſe was remitted 


from the inner houſe was, that inquiry might be made into the 


new allegation of Thomſon and Ainſlie, which, if true, would no 
doubt have effectually filenced the memorialiſt ; for to be ſure if” 


he had no intereſt to diſpute their preference, becauſe of his be- 


ing much more than overpaid of all that his father-in-law owed 


him, he could no longer be allowed to make oppoſition to them. 


Indeed res ipſa loquitur, that ſuch was the reaſon for remitting 


the cauſe to your Lordſhip; ſince it would be a very extraordi- 


| nary procedure, for the whnle 1 to remit a point of law from 
as; 18 themſelves | 5 


"(49 


0 dies to a 1058 Ordinary; after having deliberately conſi- 


| dered it, upon memorials ordered by themſelves, with the expreſs. 


5 purpoſe of having the point tried. It is uſual for a Lord Ordi- 
nary, in caſe of his having any difficulty upon a point of law, to 
report it to the Lords; but it was never heard of, that a queſtion 


of that nature was remitted by the court to a Lord Ordinary. 
Nor can it be pretended, that there was any fact to be inveſtiga- 


ted, in order to the determination of the point of law as to the ef- 


fect of the arreſtment 1761; for the matter of fact there was nei- 
ther more nor leſs than what appeared e facie of the proceſs, 


vis. chat a proceſs of multiple-poinding was brought in name of 


the purchaſers at the roup of Tait's effects, in which the memo- 


krlialiſt, Thomſon and Ainſlie, and other arreſters in 1761, were 


; bailed as defenders : and it was contended for Thomſon and 


Ainſlie, that as this proceſs was conjoined with the proceſs of 


ſpuilzie againſt Murdoch Maclean, that circumſtance muſt have 


: the effect to preſerve the arreſtment 1761 from being cut off by 


_ preſcription ; whereas the memorialiſt maintained, That the ar- 
reſtment 1761 was judicially abandoned by Thomſon and Ainſlie; 


and that at any rate, as no intereſts were produced in that old 


multiple-poinding, nor any act of litiſconteſtation had in it till 


long after the five years were elapſed, nay till ten years were e- 
lapſed, the quinquennial preſcription of arreſtments muſt take 
| place, and the arreſtment 1761 go for nothing: and ſo the court 


ſolemnly determined, by the interlocutor above recited, of the 6th 
of Auguſt 1773, booms adviſing petition and anſwers, and memo 
rials hinc inde. 
Inſtead, however, of taking mentiites to make good the allega- 
h tion, that the memorialiſt had no intereſt, as being already over- 
paid, upon which allegation it was, that the memorialiſt does 
_ confidently hold the cauſe to have been ſent back to your Lord- | 
| ſhip, Thomſon and Ainſlie have again recurred to the point of 


law, although, in the memorialiſt's apprehenſion, that is hardly 


competent: for chough the interlocutor of the Lords does not 
bear, that the point of law was to be held as finally determined, 


yet, as has been already obſerved, res ipſa loquitur, that ſuch muſt 
| have been the meaning of the court, as it cannot poſſibly be ſup- 


555 - poſed that they would remit a point of law from the collected wiſ- 
 _ of all tie * to — Angie judge. N 
E But 


re — — — 


a 2 —— 


— 


0 15 > Þ | 


But i it would be improper for the memorial; upon 2 own - 


apprehenſion of incompetency, to avoid entering upon the point 
of law; and therefore he ſhall humbly endeavour to ſatisfy your 
Lordihip, that Thomſon and Ainſlie are ill- founded in chat re- 
ſpect. . 
In the laſt minutes of Jebate; Thomſon and Ainſlie N a b 5 


ciſion pronounced in 1732, aback forty years ago, which they 


were pleaſed to call a recent judgement of the court, and which 
they held forth as concluſive in their favour. This decifion- is to 


be found in the Dictionary, voce Preſcription, vol. 2. p. 117. and 


Is in the following words: The quinquennial preſcription of 
* arreſtment, found interrupted. by a multiple-poinding raiſed by 
the arreſtee, and executed againſt the arreſter, and ſeen and re- 


turned by his procurator : for a multiple-poinding i is conſidered 

as a common proceſs, which any of the creditors may take up, 

and obtain decreet upon, whence it muſt have the fame effect 
in law, as if it were at the inſtance of the arreſter Rinafelf; 20th 5 


July 1732, Crawfurd contra Simpſon.” 


As to this deciſion, the memorialiſt does bumbly nd: that D 


ſuppoſing it to be directly in point, it is but a ſingle one. Now, 
although a /erzes rerum judicatarum ſhould in moſt caſes be held as 

| ſufficient to conſtitute law, yet ſurely it will not be maintained, 
that one deciſion ſhould have that effect; ' otherwiſe there are, with 
 fubmiſſion, a great many points fixed to be the law of Scotland, 
which the court would conſider as not a little extraordinary. "The 


deciſion now quoted does not ſeem to be founded upon principle, : 


or to be conſonant to the intendment of the act concerning pre- 
ſcriptions, cap. 2. parl. 2. Cha. II. which provides, That all 
_ © arreſtments to be uſed hereafter upon decreets, regiſtrate bonds, 
2 diſpoſitions, or contracts, not purſued and inffted on within five 
years after the laying on thereof, ſhall after that time preſcrive . 
cane it will not be pretended, that there was here an arreſt- 
ment inſiſted on within five years after it was laid on, when it is 


an inconteſtible fact, that it was not ſo much as produced i in court 


till after the lapſe of ten years; and therefore the memorialiſt will 1 


go ſo far as to plead, that the arreſtment 3761 itſelf was here 


preſcribed. 

And even upon the ground taken up by Thomſon i Ainſlie, . 

VIZ, that your a 15 — to conſider * ——— A 
duced e 


duced 1 che act 1669 as to ai See e upon n 


P hich are declared to preſcribe within ten years, unleſs they are 
woakened every five years, the memorialiſt does, with ſubmiſſion, 
contend, That although perhaps arreſters called in a multiple- 

| poinding, compearing, and producing their grounds of debt, and 


. executions of arreftment, might thereby preſerve their acreftmeats 
| yet that their being merely called in a multiple-poinding, which- is 
frequently done upon very flight appearances of their being cre- 
ditors to the common debtor, when they neither regularly com- 
| pear in proceſs, nor produce any intereſt, ſhould be available to 


defeat the ſtatutory preſcription, ſeems, with all due deference, 
to be ſuch a propofition as cannot receive the ſanction of a court 
| of law. 


And the memorialiſt docs farther . that the deciſion 


5 now quoted, is counterbalanced by the later decifion pronounced 


| by, the court in this very cauſe, in foro contentigſſiſſi mo, upon ad- 
1 petition and anſwers, and two memorials: and the memo- 
; Weed muſt repeat what he hath all along urged, that he cannot, 
with great ſubmiſſion, admit, that this interlocutor, deliberately 
pronounced upon a point of law ſo fully conſidered, was taken off, 


N a laid open by the remit to your Lordſlup, for which a much 
a more probable cauſe has been aſſigned. 


It has been ingeniouſly argued, chat the deciſion quoted from 


the Dictionary, is a precedent of that kind, that cannot in this 


caſe be departed from, without manifeſt injuſtice to Thomſon and 
Ainſlie; becauſe upon the faith of it they, in order to preſerve 
their diligence from preſcription during the courſe of the litiga- 


5 tion with Murdoch Maclean, followed the plan, and took the ſteps 
which were found to be neceſſary, and pointed out to be . 
by that judgement. 


But Thomſon and All muſt make r election of one or 


BER other of theſe two alternatives: Either that the deciſion now 


5 * although it is not mentioned in the papers, was under 
: conſideration of the court at pronouncing the judgement. in 


this cauſe, and was diſregarded; or, That it was not under the 


- confideration of the court ; upon which laſt ſuppoſition 1 it is evi- 
dent, that it was not in the view of Thomſon and Ainſlie ; ſo that 
they never proceeded upon the faith of it, and conſequently all 


their reaſoning in cquity mult fal to the ground, 4 
Thus 


— 


Cy 


Thus far the memorialiſt has argued upon the ſuppaſition, that 


the decifion now quoted is in point: but he muſt beg leave to 


contend, that that is by no means the caſe. The requiſites found 


8 neceſſary by that decifion are, that a multiple: poinding raiſed by 


an arreſtee ſhould not only be executed againſt the arreſter, but 


be *© ſeen and returned by his procurator:“ whereas all that ap- 


pears in this caſe is a ſummons of multiple-poinding, in which 


indeed the principal debtor, as well as the creditors- arreſters, are 
called; but the only Gignature, or. authentic marking of any kind 


that can be pointed out, is fimply this, Seen and returned, Dav. 


Rac 3 for the: merforialift pays no regard to any marginal 


notes by a clerk at a calling, as it is well known, in what a flo- | 
venly manner the preparatory ſteps to an action in this court are 
taken. Now, as it is not ſaid for whom Mr Rae ſaw and return- 
ed this proceſs, and as it is, with ſubmiſſion, clear, that the ſame 
lawyer would not appear both for the principal debtor and for the 


| arreſters, their intereſts being exceedingly different, the preſump- 


tion muſt be, that Mr Rae appeared for the principal debtor: ſo 5 
that in reality the ſummons was not ſeen and returned on the 
part of the creditors- arreſters. And indeed every circumſtance 


concurs to fortify this preſumption; for de facto no compearance = 
whatever was made for any of the creditors-arreſters, nor were 


the vouchers of their debts, or executions of their arreſtments, lod- | 
ged in proceſs till after the wakening in January 1991, 

Nay, your Lordſhip will keep in mind, that Thomſon and 
Ainſlie had the addreſs to lay on a new arreſtment 3 in 1771, with 


a view to take a catch of the other creditors, and obtain a prefer- 


ence which they could not have by the arreſtment 1761, ſuppoſing 
it to be ſtill ſubſiſting, becauſe there were arreſtments in that year 
prior to theirs; and indeed they had the fulleſt confidence in this 
their artful ſcheme, carried it through with keenneſs and aſſidui- 
ty, and actually obtained decreet upon that intereſt; nor was it 
fill after that decreet was erroneouſly extracted, in manner above 
mentioned, that any attempt was made by Thomſon and Ainſlie 


to avail themſelves of the mens) 4x4 NED included inte- 8 


reſt as well as principal. ; 
And this leads the menorialift to ſtate to your Lordſhip the po- 5 


fitive judicial acknowledgement by Thomſon and Ainſlie upon 


that head. In anſwer to a 8 * the memorialift, they 


1 7 : 


"C1800 


2 expreſſed themſelves thus Wo: And as to the intereſt of the re- 


: * ſpondents, it is the only one in the field, and muſt undoubtedly 
be preferable upon the ſubject in medio: for after obtaining the 
_ decreet of forthcoming, the reſpondents, in conſequence there- 


of, arreſted as far back as the 16th of September 1761; and al- 
( though other creditors arreſted at that period, yet all the/e arreſt- 


* ments were allowed to expire; and the reſpondents having uſed a 


new arreſtment, gth November 1771, as appears by the execution 


l n procels, their arreſiment is now the only attachment ſubſiſting ; none 
d other has been uſed within the years of preſcription ; and as the ſubject 


in medio is clearly ſhewn to have been the property of Tait the 


© febtor, their arreſtment muſt ſurely be effectual. Here your 
Lordſhip will perceive the moſt diſtin&t and poſitive acknowledge- 
ment of the true res geſia, and of the real underſtanding of par- 

ties; and this paſſage muſt throw the fulleſt light upon what went 


before, and put an end to any alledged dubiety for whom it was 


that Mr David Rae ſaw and returned the proceſs. It is in vain for 


Thomſon and Ainſlie to plead, that this paſſage was a mere lapſus 
inguæ of their counſel; for the paper in which it occurs was drawn 


by the late Mr John Douglas, a gentleman very accurate in buſi- 
neſs, and particularly remarkable for his knowledge of forms. 

It is plain, that inextricable confuſion would enſue, if parties 

were to be allowed to retract judicial admiſſions formally made by 


them, after the litigation has proceeded upon ſuch an admiſſion ; 
but in ſuch a caſe as the preſent, where an artificial argument is 
| ſet up upon fo very ſlender and dubious a foundation, in order to 
obe a moſt unequal ſhare of the effects which ought, in equity, 


„ to be fairly diſtributed among all the creditors, by juſt propor- 
tions, ſurely a judicial admiſſion ſhould be doubly concluſive. 
But, independent of that admiſſion, the memorialiſt flatters 


himſelf, that he has ſaid enough to convince your Lordſhip that 


Thomſon and Ainfltie have ſhewn no good cauſe for altering the 


interlocutor of the Lords, of date the 6th Auguſt 1773; and that 
you will therefore adhere to it impliciter. 


In reſpect whereof, . | 
1 7 JAMES BOSWELL. 
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